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PUBLIC WATCHDOGS’ COMMENTS
REGARDING ALJ’S JUNE 22, 2018 PROPOSED DECISION
ADOPTING MODIFIED 2018 SETTLEMENT AGREEMENT
Public Watchdogs offers comments on the ALJ’s June 22, 2018 proposed decision, which
adopts the 2018 Settlement Agreement entered into by the 2018 Settling Parties,1 as modified by
the proposed decision.
Pursuant to Rule 14.3 of the Commission’s Rules of Practice and Procedure, Public
Watchdogs offers comments to the proposed decision. Because the settlement is not in the public
interest, Public Watchdogs requests a ruling rejecting the 2018 Settlement Agreement under
Commission Rule 12.4 - Rejection of Settlement - “The Commission may reject a proposed
settlement whenever it determines that the settlement is not in the public interest.”

I. Reasons why the proposed settlement is not in the public interest
1. The ex parte payment of $5.4 million undermines the Commission’s authority
Adoption of the 2018 Settlement Agreement requires the California Public Utilities
Commission to approve a payment of $5.4 million directly from Southern California Edison
(SCE) to private attorneys in a related and “integrated” case in Federal Court, putting the
Commission in the extremely vulnerable position of being asked and expected to approve a
payment that is ex parte to the Commission’s own regulatory court. The direct payment from a
regulated utility to a private law firm is specifically designed to settle a case pending before the

1

Alliance for Nuclear Responsibility, the California Large Energy Consumers Association, California State
University, Citizens Oversight doing business as (dba) Coalition to Decommission San Onofre, the Coalition of
California Utility Employees, the Direct Access Customer Coalition, Ruth Henricks, the Office of Ratepayer
Advocates, San Diego Gas & Electric Company, SCE Company, The Utility Reform Network, and Women’s
Energy Matters

1

Commission by deliberately circumventing the intervenor compensation process, and thereby
undermining the Commission’s legal authority in all future utility rate cases.
2. Approval requires Commission participation in an illicit compensation scheme
If the Commission approves this questionable deal, it is first, approving a settlement in
Federal Court where it has no jurisdiction. Second, it forces the Commission to actively endorse
an illicit ex parte payment scheme where a utility has engaged in ex parte rate-setting meetings
with intervenors in a Federal Court case. During these meetings, the utility and two intervenors
agreed to be paid off with large sums without the legally required supervising authority of the
CPUC.
3. The proposed settlement is unlawful under the Johnson Act
The Johnson Act2 of 1934 was enacted by Congress to protect and preserve the legal
integrity of Public Utility Commissions from predatory utilities by expressly limiting the power
of the Federal Courts to rule on utility rate cases. Prior to the Johnson Act, utilities would receive
rate decisions from state Public Utilities Commissions. If the utility disliked the rate-setting
decision, the utility would appeal the decision in Federal court. As a result, the legal authority of
state utility commissions was usurped by rapacious utilities with nearly unlimited legal
resources.
Prior to the Johnson Act, public utility commissions were effectively rendered impotent
by constant appeals of rate cases to Federal court. The Hastings Law Journal explained what
happened in California as a result of the Johnson Act of 1934:
“The CPUC joined other state utility commissions in the early 1930s to press for
federal legislation that would remove rate cases from the reach of the federal
district courts. The result was passage of the Johnson Act of 1934. The Act
removes from federal district courts the jurisdiction to review rate cases decided

2

28 U.S.C. § 1342.

2

by a state commission if the state law provides, among other things, "a plain,
speedy and efficient remedy" in a state court.”3
The Johnson Act restored rate-setting authority to a California Public Utility Commission
that had been effectively neutered by the Federal courts. To allow and enable a Federal court to
intervene in any Commission rate-setting is to reverse 84 years of regulatory control and selfdetermination under the Johnson Act, and to deny California a fundamental cornerstone in the
assertion of States’ rights.
If the Commission allows itself to approve out-of-court settlements that affect ratepayers
and are outside the Commission’s rate-setting process, it establishes a precedent for settling rate
cases in Federal courts -- or secretly behind closed doors in non-public “settlement hearings” -where rates will be determined based on how much money the utility is willing to pay an
intervener.
Allowing private attorneys to settle rate cases with regulated utilities in non-public outof-court Federal litigation undercuts and invalidates the public rate-setting mission of the
Commission and the purpose of the Johnson Act. Additionally, it also invalidates the
Commission’s own claims within the website program description of the CPUC Intervenor
Compensation program which states: “The Intervenor Compensation Program is intended to
ensure that individuals and groups that represent residential or small commercial electric utility
customers have the financial resources to bring their concerns and interests to the Commission
during formal proceedings.”4 This invalidation by the Commission of its own Intervenor
Compensation Program will limit and prohibit access by those of limited financial resources.

3

Page 1161, Volume 39, Issue 6, Article 1, Hastings Law Journal, California Supreme Court Review of Decisions
of the Public Utilities Commission.
4

CPUC Intervenor Program Compensation Guide at 4.
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4. The $5.4 million in intervenor fees is the largest payout in Commission history
Never in the 107-year history of the California Public Utilities Commission has the
Commission authorized a nearly $5.5 million payment to a private law firm. It is unprecedented
and sets a lasting example to other predatory outsiders to circumvent the authorized regulatory
court in favor of easy cash settlements in Federal court litigation.
5. The $5.4 million pay-out incentivizes utilities to “buy” intervenors
This case sets a precedent for SCE to purchase the acquiescence of zealous intervenors
outside of the Commission’s regulatory process. SCE is gaining billions of dollars in benefits in
exchange for a payment of $5.4 million to an intervenor. For small law firms and advocacy
organizations such as TURN, UCAN, and Public Watchdogs, the possibility of getting a multimillion dollar “donation” or other payment, such as an ex parte “settlement” in exchange for
intervenor compliance represents a tantalizing opportunity for small, cash-strapped nonprofits
and law firms. If the Commission sets this precedent, it will lose its ability to financially
discipline and reward interveners in regulatory court.
6. SCE shareholders are getting a 417-fold return on investment
As a result of its $5.4 million secretly-negotiated payment to the private attorneys, SCE
enjoys a return on investment (ROI) of at least $417 per dollar paid to the attorneys. In the
instant case, SCE will receive $2.25 billion in benefits in exchange for spending a mere $5.4
million. That’s a return on investment equal to $417.00 for every dollar spent on litigation with
the settling parties.
As detailed in (3.2) Procedural Developments After the Submissions of the 2018
Settlement Agreement: (Page 28) ‘The proposed 2018 Settlement Agreement has been submitted
by the 2018 Settling Parties as an integrated package’ and ‘have agreed to the proposed 2018

4

Settlement Agreement as a whole, as opposed to agreeing to specific elements of the proposed
2018 Settlement Agreement.’ (Page 29)

7. The “whole record” was not considered in violation of Commission Rule 12.1 (d)
Rule 12.1(d) in the Commission’s Rules of Practice and Procedure states:
“The Commission will not approve settlements, whether contested or uncontested,
unless the settlement is reasonable in light of the whole record, consistent with
law, and in the public interest.”5
In the case of SONGS, the current regulatory court at the Commission is hampered by a
lack of institutional knowledge of the “whole record” due to high staff turnover at the

5

Section 1701, Public Utilities Code. Reference: Section 1701, Public Utilities Code (?) and page 67 Rules of
Practice and Procedure.
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Commission. For example, Michael Peevey, the man who originally masterminded the publicly
funded bailout of SONGS, was forced to step down amid public cries for his ouster in the wake
of scandals involving San Bruno and SONGS. 6 Similarly, Administrative Law Judge, Melanie
Darling, sought early retirement after a sworn criminal affidavit from the Department of Justice
was made public that implicated her in unlawful ex parte meetings with SCE.7
Darling’s replacement, administrative law judge, Maribeth Bushey,8 resigned from her
nine-month post as the SONGS ALJ after accepting an offer of employment from a SCE
contractor. 9

Former Commissioner Mike Florio, who was also named in the sworn criminal affidavit,
presided over San Onofre until he was removed from the case in March of 2015. 10 Florio
declined to seek another term after it was publicly disclosed that he had witnessed President
Peevey pressuring SCE to spend $25 million on a pet GHG reduction project related to San
Onofre.11
Even the current presiding Commissioner is potentially implicated in the scandals
surrounding San Onofre. 12

6

See Under fire, PUC Chief Michael Peevey to leave Los Angeles Times, October 9, 2014.

7

See Department of Justice Search Warrant Return and Inventory, dated 9-25-15 and signed 11-15-15 at the Public
Watchdogs’ Web site.
8

See Former judge in San Onofre case takes new job with Edison contractor, San Diego Union Tribune, November
30, 2016
10

Commissioner taken off San Onofre case, San Diego Union Tribune, March 31, 2015

I. 11 See PUC member Florio knew of ex-chief Peevey’s pressure on utilities, May 4, 2015, San Francisco
Chronicle, and CPUC Commissioner Mike Florio, The exit interview, San Diego Union Tribune, January 3, 2017.
12

Mr. Picker’s name appears 320 times in documents related to the San Onofre bailout. See Privilege Logs at the
PUC Web site. Attorneys for the Commission recently conceded that the undisclosed emails are part of an ongoing
criminal investigation.
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8. The Federal case is not an “all-party settlement”
As the proposed decision details, the Federal Court Agreement is an agreement only
between SCE, CDSO (through Citizens Oversight), Henricks and six (6) additional individuals
concerning resolution of the Federal Court Actions. SDG&E, A4NR, CLECA, CSU, CCUE,
DACC, ORA, TURN and WEM are not parties in the Federal Court Action. Therefore, the
Settling Parties can no longer claim it is a ‘collective’ entity that entered into a settlement, filed a
motion, and then requested on January 30, 2018 that the Commission adopt this settlement.
While the 2018 Settling Parties argue that the 2018 Settlement Agreement is “tantamount
to an all-party settlement and as such should be afforded a “presumption of reasonableness”,
their claim is inaccurate. The collective term of the “2018 Settling Parties” was nullified by the
overt exclusion of the majority of its participants from the Federal Court Agreement.
In the Proposed Decision, the Commission states that while they do recognize and
commend the 2018 Settling Parties for working diligently to reach a proposed settlement.” Public
Watchdogs’ grant of limited party status on March 22nd, 2018 to address one issue related to the
Federal Court Agreement, determined that, “Therefore we (the Commission) do not consider the
2018 Settlement Agreement to be an all-party settlement.”
The exclusion of the majority of those parties from the Federal Court Agreement has
fragmented the agreement “as a whole.” As such, “the Assigned Commissioner and ALJ raised
potential concerns regarding the proposed 2018 Settlement Agreement” specific to the Federal
Court Agreement.
On February 6, 2018, the Assigned Commissioner and ALJ issued a Joint Ruling
Granting in Part and Denying in Part the Joint Motion of the 2018 Settling Parties
(February 6th Joint Ruling). The February 6th Joint Ruling informed the parties
that additional information was required to assess whether the proposed 2018
Settlement Agreement meets the requirements of Rule 12. The 2018 Settling
Parties were directed to provide a comparison of the terms of the 2014 Settlement
Agreement approved by the Commission in D.14-11-040 with the terms of the
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proposed 2018 Settlement Agreement submitted to the Commission on January
30, 2018; and the litigation positions of each of the 2018 Settling Parties before
entering into the proposed 2018 Settlement Agreement.” (Pages 28 & 29)
9. Nine parties are being excluded from the Federal Court Agreement
On March 2, 2018 those parties, who had been excluded from the Federal Court
Agreement, assisted in submitting a Joint Response to the February 6th Joint Ruling on March 2nd
comparison exhibits of the 2014 and 2018 Settlement Agreements in order to meet the
requirements of Rule 12 as directed by the Commission.
However, Public Watchdogs shares the same potential concerns expressed by the
Assigned Commissioner and the ALJ regarding the exclusivity of parties represented within the
Federal Court Agreement. Public Watchdogs contends that, the nine parties excluded from the
2018 Settling Parties as a whole and were therefore unauthorized to contribute to the submission
of “additional information required to assess whether the proposed 2018 Settlement Agreement
(could) meet the requirements of Rule 12” to do so. Therefore, it is not an ‘all-party settlement.’
So naturally, the parties, who had been excluded from the Federal Court Agreement
would “urge the Commission to proceed expeditiously to prepare a proposed decision approving
the proposed 2018 Settlement Agreement without change.”
10. Factual omissions make the settlement unreasonable in light of the whole record.
Under Rule 12.1(d), “The Commission will not approve settlements, whether contested or
uncontested, unless the settlement is reasonable in light of the whole record, consistent with law,
and in the public interest.”
The Proposed Decision was predicated on a set of 37 specific facts as outlined on pages
53 through 57 of the Proposed Decision. We assert that this set of facts is incomplete, because
they do not represent the “whole record.” These omissions are understandable, given the history
and complexity of the litigation, but if the omitted facts are included, it is impossible for the
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Commission to conclude that the proposed settlement is “reasonable in light of the whole record,
consistent with law, and in the public interest” as required by 12.1(d).
II. Omitted Facts
11. Omitted Fact #1: SCE was operating an unlicensed nuclear steam generator
Under Nuclear Regulatory Commission (NRC) CFR 50.59,13 the “Replacement Steam
Generators” at SONGS were supposed to be virtually identical “like-for-like” replacements.
However, SCE deceived the regulators by claiming that its newly redesigned experimental
replacement steam generators represented minor “design improvements.” Because of this
deception, the regulators allowed SCE to dodge a required design review. The new design was
not a “like-for-like” replacement under NRC CFR § 50.59 - Changes, tests and experiments.
SCE’s design changes are obvious as demonstrated in the schematic below. 14

II. 13 See Nuclear Regulatory Commission Code of Federal Regulations § 50.59 Changes, tests and experiments.
14
See page 9 of Proceedings of the ASME 2010 Pressure Vessels & Piping Division / K-PVP Conference PVP2010
July 18-22, 2010, Bellevue, Washington, USA, at this hyperlink: https://bit.ly/2upmiQV
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12. Omitted Fact #2: SONGS failed after it leaked radioactive steam
The statement that SONGS was shut down due to a steam or water “leak” is not consonant with
the whole record. SONGS was shut down due to a radiation leak that was not immediately
reported. Once the leak was reported it made national news.15 This omission of the fact, that
radiation was unintentionally leaked into the atmosphere due to an equipment failure, is
significant because it downplays the severity of the accident.
As this comparison by SCE engineers shows, the “Replacement Steam Generators” were
in no way identical to the “Original Steam Generators.” The design was completely new and
untested.
From a legal perspective, the fact that SCE was operating an unlicensed nuclear steam
generator suggest that the utility is 100% at fault for all damages.
13. Omitted Fact #3: The new steam generators were destroyed by water hammers
The proposed decision states:
“The steam generators malfunctioned due to a design deficiency in the in-plane
component of the fluid elastic instability modeling of the tubes inside the
replacement steam generators”16
Generally speaking, this is an accurate statement. However, what is being described as
“fluid elastic instability” is an ordinary problem faced by any household plumber. The “in-plane
component of fluid elastic instability” is a fancy way of describing a “water hammer.”
Water hammers occur in plumbing when a “void fraction” (otherwise known as a “bubble”)
occurs in a plumbing system. The bubbles (void fraction) allow the water to slam into itself
inside the plumbing with the force of a sledge hammer. The video below shows a water hammer.

15

See ABC Nightly News Report with Diane Sawyer at https://www.youtube.com/watch?v=kz660Ceaaqo&t=0s

16

See Proposed Decision of Administrative Law Judge Houck Investigation 12-10-013 at https://bit.ly/2JfbcUa
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The bubbles formed by the water hammer in this video are the “void fraction” that creates
the “in-plane component of fluid elastic instability.” A full review of the elaborate technical
jargon used by SCE to conceal its disastrous engineering blunders is beyond the scope of this
document.
However, we respectfully submit that SCE’s claims that the sturdy steel plumbing at San
Onofre failed from “vibrations” is a grotesque understatement. The steel pipes weren’t
“vibrating” gently as SCE seems to suggest, rather, they were breaking open from being
violently slammed into each other at extremely high frequencies. This is the water hammer that a
SCE Vice President of Engineering predicted in 2004.
14. Omitted Fact #4: SCE predicted the replacement steam generators failure in 2004
In 2006, Dwight Nunn, an SCE Vice President, wrote Mitsubishi Heavy Industries, the
manufacturer of the Replacement Steam Generators expressing deep concern about the design.
San Onofre’s concern with potential water hammer as a result of the design of the
distribution ring has been addressed by Mitsubishi Heavy Industries by utilizing
the J-tube design.
In the closing paragraph, Nunn states:

17

See video at Video at https://youtu.be/ujNGaQKap98
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Based upon these observations, I am concerned that there is the potential
that design flaws could be inadvertently introduced into the steam generator
design that will lead to unacceptable consequences (e.g., tube wear and eventually
tube plugging). This would be a disastrous outcome for both of us and a result
each of our companies desire to avoid.18
History validated Mr. Nunn’s concerns. San Onofre’s Replacement Steam Generators leaked
radioactive water after just 11 months of operation. 19
15. Omitted Fact #5: The Generators are not “used and useful”
Before a utility can put equipment into rates, it must first establish that the equipment is
used and useful.” In the case of SONGS, the equipment is “unused and useless,” yet the
ratepayers have already been required to pay more than $2 billion for useless equipment.
The Commission failed to make a determination that the Replacement Steam Generators are
“used and useful” before it allows the costs to be recovered in rates. Because it is impossible for
the Commission to issue a finding of “used and useful” all monies paid by the ratepayers must be
refunded.
16. Omitted Fact #6: The Commission is the subject of a criminal investigation
It is improper for this Commission to rule on a case where the Commission is a party of
interest in a criminal investigation. Any ruling should be delayed until the Commission’s alleged
criminal activity is settled.
The Proposed Decision omits the fact that the Commission is currently under two
separate criminal investigations. The Commission recently disclosed that it was engaged in two
secret Grand Jury investigations. Accordingly, any decision by the Commission to settle this case
is premature until the criminal investigations are concluded. Because the Commission is subject

III. 18 See KPBS Report: Edison Never Told Federal Regulators Of San Onofre Equipment Design Flaw, Friday
October 30, 2015. For a copy of the letter visit https://bit.ly/2zvUOz3
19
See Timeline of San Onofre plant's operations, San Diego Union Tribune, June 7, 2013 at https://bit.ly/2JfV7NO
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to an active criminal investigation in the same case it is ruling on, the Commission lacks the
jurisdiction and objectivity to rule on the whole record until the criminal case is resolved.
17. The Commission cannot in good conscience rule on a case where it is a party
The demand by the Settling Parties for the Commission to approve the settlement in toto
without modifications forces the Commission to settle Federal litigation that could also implicate
the California Public Utilities Commission in additional criminal activities. The Commission has
a clear conflict of interest in this situation, where a ruling in favor of the settlement conjures the
specter of self-dealing.
18. The presiding Commissioner Picker is implicated in a criminal investigation
The presiding Commissioner for this case, Michael Picker, is implicated in documents
relevant to the Grand Jury Investigation. Privilege Logs from the investigation that were released
to the public under the California Public Records Act, show that Mr. Picker’s name appears 320
times in documents that are the subject of the Grand Jury investigation. 20
19. Approval of the settlement completes a criminal conspiracy to defraud ratepayers
The proposed settlement represents the completion of a well-documented alleged
criminal conspiracy involving the California Public Utilities Commission to defraud California
ratepayers at the behest of SCE (Edison). In March 2013, the President of the California Public
Utilities Commission, Michael Peevey, met secretly with former Edison executive Stephen
Pickett for the express purposes of machinating an unlawful bailout of Edison’s failed San
Onofre Nuclear Generating Station (SONGS).
The meeting took place at the posh Hotel Bristol in Warsaw, Poland. During the course
of the meeting, President Peevey and SCE negotiated a bailout scenario with nine deal points, as
20

Mr. Picker’s name appears 320 times in documents related to the San Onofre bailout. See
Privilege Logs at the CPUC Web site. Attorneys for the Commission recently admitted that the
emails are part of an ongoing criminal investigation.
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documented in the detailed notes21 taken at the meeting and later seized by a Department of
Justice investigator in a criminal search of Peevey’s home.22
Peevey, a former CEO of Edison International and SCE Company,23 acted aggressively
on Edison’s behalf. Both men knew that if the root cause of the failure of SONGS ever became
public, SCE would be held 100% responsible for operating an experimental and unlicensed
nuclear steam generator. Nearly all of the deal points were approved in the first and second drafts
of the settlement with minor adjustments. The most important deal point from the notes was Deal
Point #9 a) “Process:

Deal Point 9 a) states “settlement agreement approved in OII.”
Peevey and SCE knew they had to avoid any kind of legal or regulatory hearing. They
knew that the evidence showed that SCE was 100% at fault for the financial costs of the SONGS
failure. Any public exposition of the evidence would have resulted in a potential $5 Billion loss.
We respectfully submit that the Proposed Decision, if approved, unwittingly represents the
conclusion of a successful criminal conspiracy to defraud California ratepayers.

21

See Warsaw Poland Notes in full color at https://bit.ly/2m9cl6m

22

See Department of Justice Criminal Search Warrant at https://bit.ly/2N6jaBq

23

See CPUC biography of Michael Peevey at http://www.cpuc.ca.gov/General.aspx?id=4538
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20. The settlement poses an irreconcilable conflict of interest for the Commission
The settlement allows the CPUC to expunge itself from charges of criminal wrongdoing
by approving a $5.4 million payout to attorneys who are threatening the Commission with an
embarrassing Federal case.
In essence, the settling parties are requiring the Commission to undermine its own legal
authority to a court deemed to be an illegitimate venue under the Johnson Act. It is then enticing
the Commission to approve a $5.4 million settlement in Federal Court, where the Commission
has no jurisdiction with the tacit understanding that by settling the case out of court, the
Commission will be exonerated from having to deal with its involvement in the same Federal
case where it is a defendant.
III. Conclusion
For the forgoing reasons, the Commission should grant the relief requested.
Dated: July 12, 2018
Respectfully submitted,
/s/ Charles Langley
Charles Langley
Executive Director
Public Watchdogs
Tel: (858) 752-4600
E-mail: Langley@publicwatchdogs.org
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